DRUG ENFORCEMENT ADMINISTRATION
Petition by Bryan Krumm CNP                  ) 
for the rescheduling of marijuana               ) PETITION FOR 

pursuant to 21 U.S.C. § 811                        ) MARIJUANA 

and 21 C.F.R. § 1308                                  ) RESCHEDULING
December 17, 2009
Administrator, 

Drug Enforcement Administration 

Department of Justice 

Washington, DC 20537 

Dear Michele Leonhart: 

         The undersigned Bryan Krumm CNP hereby petitions the Administrator to initiate proceedings for the amendment of a regulation pursuant to section 201 of the Controlled Substances Act. 

     Marijuana, 21 U.S.C. § 812, Schedule I (c) (10), is incorrectly classified in 21 C.F.R. § 1308.11(d)(22) because it no longer fits the criteria for inclusion in Schedule I as set forth in 21 U.S.C. § 812(b)(1)(A)-(C): 

       Schedule I. - 

(A)
The drug or other substance has a high potential for abuse. 

(B)
The drug or other substance has no currently accepted medical use in treatment in the United States. 

(C)
There is a lack of accepted safety for use of the drug or other substance under medical supervision. 

GROUNDS FOR RESCHEDULING 
          Marijuana meets none of the criteria for placement in Schedule I of the Controlled Substances Act.  Pure THC (Marinol), the primary psychoactive ingredient in marijuana has been placed in Schedule III.  However, unlike Marinol, marijuana has other cannabinoids that help to mitigate the psychoactive effects of THC and reduce the potential for abuse.  Therefore, the THC in marijuana can not have the high potential for abuse required for placement in Schedule I.  
          Marijuana has accepted medical use in the United States.  Thirteen states accept the safety of marijuana for medical use, Alaska, California, Colorado, Hawaii, Maine, Michigan, Montana, Nevada, New Mexico, Oregon, Rhode Island, Vermont, Washington have such laws.  Marijuana has been accepted as having medical use by dozens of professional medical and nursing organizations throughout the U.S. (see http://www.medicalcannabis.com/Grouplist.htm).  Even the American Medical Association has now accepted the safety and efficacy of cannabinoid medicines and supports removal of marijuana from Schedule I of the CSA in order to support further research (see http://www.ama-assn.org/ama1/pub/upload/mm/443/csaph-report3-i09.pdf).
          Furthermore, four individuals are currently supplied with marijuana for medical use by the federal government.  A comprehensive study of these legal medical marijuana users found only mild changes in pulmonary function associated with long term heavy use.  No functionally significant attributable sequelae were noted in any other physiological system examined in the study, which included: MRI scans of the brain, pulmonary function tests, chest X-ray, neuropsychological tests, hormone and immunological assays, electroencephalography, P300 testing, history, and neurological clinical examination. (Russo et.al. 2002,  “Chronic Cannabis Use in the Compassionate Investigational New Drug Program: An Examination of Benefits and Adverse Effects of Legal Clinical Cannabis”) (see http://acmed.org/data/pdf/2002-01-1.pdf).

Research conducted under the Lynn Pierson Therapeutic Research Program by the NM Department of Health has also proven the safety and efficacy of smoked marijuana in treating the nausea and vomiting associated with cancer chemotherapy (Report of the Lynn Pierson Therapeutic Research Program, New Mexico State Department of Health” 1984).  Several recent studies of smoked marijuana have confirmed the safety and efficacy of smoked marijuana for medical use (see http://www.medicalcannabis.com/Cannabis-Science/clinical-trials).
          Finally, marijuana has been determined to be safe for use under medical supervision by the DEA’s own administrative law judge.  Safety for use under medical supervision, 21 U.S.C. § 812(b)(1)(C), was considered In The Matter of Marijuana Rescheduling, DEA Docket No. 86-22, September 6, 1988, which resulted in a finding that, “Marijuana, in its natural form, is one of the safest therapeutically active substances known to man.” Id. at pages 58-59.  

 “The evidence in this record clearly shows that marijuana has been accepted as capable of relieving the distress of great numbers of very ill people, and doing so with safety under medical supervision. It would be unreasonable, arbitrary, and capricious for the DEA to continue to stand between those sufferers and the benefits of this substance in light of the evidence in this record." Id. At page 68
          Unfortunately, because no state accepted marijuana’s medical use in 1988, the DEA Administrator was able to reject the conclusion of the Administrative Law Judge in DEA Docket No. 86-22 that marijuana must be transferred from schedule 1 to schedule 2 of the federal controlled substances act.  Because 13 states have now accepted the medical use marijuana, the Federal Government no longer has any compelling interest to justify total prohibition of marijuana.  The federal prohibition of marijuana for medical use violates the substantive due process and equal protection guarantees of the US Constitution.
Petitioner brings this action pursuant to the Controlled Substances Act (CSA), 21 USCA § 801 et seq., which explicitly contemplates a role for the States in regulating controlled substances, as evidenced by its pre​emption provision. 
“No provision of this subchapter shall be construed as indicating an intent on the part of the Congress to occupy the field in which that provision operates . . . to the exclusion of any State law on the same subject matter which would otherwise be within the authority of the State, unless there is a positive conflict between that provision . . . and that State law so that the two cannot consistently stand together.” §903. 
          Federal drug law, 21 U.S.C. § 903, gives the states the authority to determine accepted medical use. See, Gonzales v. Oregon, 546 U.S. 243, 269-270 (2006): 

The statute and our case law amply support the conclusion that Congress regulates medical practice insofar as it bars doctors from using their prescription-writing powers as a means to engage in illicit drug dealing and trafficking as conventionally understood. Beyond this, however, the statute manifests no intent to regulate the practice of medicine generally. The silence is understandable given the structure and limitations of federalism, which allow the States “’great latitude under their police powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all persons.’” Medtronic, Inc. v. Lohr, 518 U.S. 470, 475, 116 S. Ct. 2240, 135 L. Ed. 2d 700 (1996) (quoting Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 756, 105 S. Ct. 2380, 85 L. Ed. 2d 728 (1985)). 
          “The Government, in the end, maintains that the prescription requirement delegates to a single Executive officer the power to effect a radical shift of authority from the States to the Federal Government to define general standards of medical practice in every locality. The text and structure of the CSA show that Congress did not have this far-reaching intent to alter the federal-state balance and the congressional role in maintaining it.” Gonzales v. Oregon, 546 U.S. at 275. 
The Government has no legitimate basis to totally prohibit the medical use of marijuana.  Unlike marijuana, substances which have clear potential for abuse, are available for medical use.  Clearly, concerns about misuse of marijuana can be protected in a less restrictive manner than the total prohibition that exists in the United States today.  No rational reason exists for treating marijuana differently than other substances used for medical purposes.
          Because marijuana does not have the abuse potential for placement in Schedule I of the CSA, and because marijuana now has accepted medical use in 13 states, and because the DEA’s own Administrative Law Judge has already determined that marijuana is safe for use under medical supervision, the federal definition for a schedule I controlled substance, 21 U.S.C. § 812(b)(1)(A)-(C), no longer applies to marijuana and federal law must be amended to reflect these changes.
     Petitioner has a legitimate medical need for marijuana and was referred to the Lynn Pierson Therapeutic Research Program NMSA 26-2A-1 et seq. 1978, by his primary care physician.  However, due of the threat of serious legal repercussions he is forbidden from using a safe/effective medication and instead is forced to use far more dangerous drugs such as acetaminophen and ibuprofen to alleviate pain.  Petitioner faces clear and immediate harm by being denied needed medication.  This case implicates fundamental constitutional questions of great public importance.  Therefore, petitioner demands an expedited ruling in order to protect his health and welfare, as well as that of all citizens of United States who may benefit from this safe and effective medication.  

Respectfully submitted this 17th day of December, 2009.

Bryan A. Krumm CNP
733 Monroe NE
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